DRAFT

FOR DISCUSSION ONLY

Uniform Determination of Death Act (20 )

Uniform Law Commission

Jrne 92023 Informal Session

MEETING IN ITS ONE-HUNDRED-AND-THIRTY-SECOND YEAR
HONOLULU, HAWAII

JULY 21-26

Copyright © 2023

By
National Conference of Commissioners on Uniform State Laws

This draft, including the proposed statutory language and any comments or reporter’s notes, has not been reviewed
or approved by the Uniform Law Commission or the drafting committee. It does not necessarily reflect the views of
the Uniform Law Commission, its commissioners, the drafting committee, or the committee’s members or reporter.

May-30 June 27, 2023



Uniform Determination of Death Act (20_ )

The Committee appointed by and representing the National Conference of Commissioners on
Uniform State Laws in preparing this Act consists of the following individuals:

Samuel A. Thumma

Arizona, Chair

Eric Weeks Utah, Vice Chair
Turney P. Berry Kentucky
Victoria Blachly Oregon
James Bopp Jr. Indiana
David Clark California
David M. English Missouri
Gail Hagerty North Dakota
Peter Langrock Vermont
Bradley Myers North Dakota
Jacob T. Rodenbiker North Dakota
Larry L. Ruth Nebraska
Martha T. Starkey Indiana

Nita A. Farahany
Dan Robbins
Martin D. Carr

Arthur R. Derse

Vincent DeLiberato Jr.

Tim Schnabel

North Carolina, National Conference Reporter
California, President
California, Division Chair

Other Participants

Wisconsin, American Bar Association Advisor
Pennsylvania, Style Liaison
Illinois, Executive Director

Copies of this act may be obtained from:

Uniform Law Commission
111 N. Wabash Ave., Suite 1010
Chicago, Illinois 60602
(312) 450-6600
www.uniformlaws.org



https://www.uniformlaws.org

Uniform Determination of Death Act (20_ )

SECTION 1. TIELE ..ttt ettt ettt et e bt e s e e e bt e s sbeenbeesaeeenbeeeneeenseas
SECtION 2. DETINITIONS. .....eiiitiiiiiitieitt ettt ettt ettt e bt e et et esabeesbe e e bt e sseeeeees
Section 3. Determination of Death
[Section 4. Time to Gather]
[Section 5. NOHICATION]...c.eiiiieiiietieiie ettt ettt et e st e et e st e e b eesnbeeseesneeens
[Section 6. Objection and Accommodation of Objection]
Section 7. Uniformity of Application and Construction
[Section 8. SEVEIADIIIEY .. ccviiiiiiiieiiecie ettt ettt e ettt e s b e eteessbeeseeesseesaeensaens
Section 9. Repeals; Conforming Amendments
Section 10. Effective Date



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Uniform Determination of Death Act (20 )
Section 1. Title

This [act] may be cited as the Uniform Determination of Death Act (20 ).
Section 2. Definitions
In this [act]:

(1) “Health care” means care or treatment or a service or procedure to maintain,
monitor, diagnose, or otherwise affect an individual’s illness, injury, or condition.

(2) “Health-care institution” means a facility or agency licensed, certified, or
otherwise authorized or permitted by other law to:

(A) provide health care in this state in the ordinary course of business; and
(B) makepermit a determination of death_be made under Section 3(a)(2).

(3) “Health-care professional” means a physician or other individual licensed,
certified, or otherwise authorized or permitted by other law of this state to provide health care in
this state in the ordinary course of business or the practice of the physician’s or individual’s
profession.

(4) “Physician” means an individual authorized to practice medicine under [cite to
state law authorizing the practice of medicine] [or osteopathy under [cite to state law authorizing
the practice of osteopathy]].

(5) “Record” means information:

(A) inscribed on a tangible medium; or
(B) stored in an electronic or other medium and retrievable in perceivable
form.

(6) “State” means a state of the United States, the District of Columbia, Puerto
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Rico, the United States Virgin Islands, or any other territory or possession subject to the
jurisdiction of the United States. The term includes a federally recognized Indian tribe.
(7) “Surrogate” means an individual recognizedauthorized by other law of this
state to make a health-care decision on behalf of another individual.
Comment
The definitions of “Health-care professional” and “Physician” are taken verbatim from the draft
Uniform Health-Care Decisions Act for the May 30, 2023 Informal Session. The definitions of
“Health care,” Health-care institution,” and “Surrogate” are based on the draft Uniform Health-
Care Decisions Act for the May 30, 2023 Informal Session, modified for context. The
definitions of “Record” and “State” are standard Uniform Law Commission definitions.
Section 3. Determination of Death
(a) An individual is dead if the individual has sustained:
Option 1
(1) irreversible cessation of circulatory and respiratory functions; or
(2) irreversible cessation of all functions of the entire brain, including the brain
stem.
Option 2
(1) permanent cessation of circulatory and respiratory functions; or
(2) permanent
(A) coma,
(B) cessation of spontaneous respiratory functions, and
(C) loss of brainstem reflexes.
End of Options

(b) A determination of death under subsection (a)(2) must be made in accordance with

accepted medical standards.
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Comment

Option 1 is the first sentence of Section 1 of the Uniform Determination of Death Act (1980), as
revised by the Committee on Style in April 2023. Option 2 is an alternative Option. Option 2
reflects comments that “permanent” (will not be reversed) may be preferable to “irreversible”
(cannot be reversed).

Both Options leave to other law the question of who is authorized to determine death, the time of
such determination, the consequences for such a determination, and other issues.

A State would adopt one (but only one) Determination of Death provision. The Options in this
draft are offered for discussion, recognizing a State would adopt one (and only one)

Petermination-of Death-provistonalternative.

[Section 4. Time to Gather

After the individual is determined to be dead under Section 3(a)(2) but before
discontinuation of circulatory and respiratory support of the individual, the health-care institution
shall allow a reasonable time for those designated by the individual’s surrogate to gather at the
individual’s bedside.]

Legislative Note: A state should include this section if it wishes to provide this time to gather.

The current draft does not specify whether the gathering would be in person, remote using
technology or a hybrid.

[Section 5. Notification
(a) As used in this section “clinical evaluation to determine death” means a formal
process at a health-care institution to establish that an individual is dead, in accordance with
accepted medical standards, by:
(1) H-circulatory and respiratory criteria under Section {3}(a)(1); or
(2) & neurologic criteria under Section €3}(a)(2).
(b) Before a health-care professional begins a clinical evaluation to determine death
under Section 3(a)(2), the health-care institution shall make a reasonable effort to notify the

individual’s surrogate that the evaluation will begin. ]
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Legislative Note: A state should include this section if it wishes to require this notification.

[Section 6. Objection and Accommodation of Objection

(a) AnThe individual may object to a determination of death under Section 3(a)(2).

(b) An objection under subsection (a) must be expresseddocumented in the individual’s
medical records [or through information provided to the health-care institution by anthe
individual’s surrogate-].

(c) A health-care institution shall adopt a policy in a record that sets forth the reasonable

efforts it will make to accommodate an objection under subsection (a). The policy must:

(1) require the institution to comply with the individual’s choice that a

determination of death not be made under Section 3(a)(2); and

(2) provide that an objection must be made before beginning the clinical

evaluation for the determination of death under Section 3(a)(2).]

Legislative Note: A state should include this section if it wishes to allow for this
aecommodatiorn-objections and accommodations of those objections.

Section 7. Uniformity of Application and Construction

In applying and construing this uniform act, a court shall consider the promotion of
uniformity of the law among jurisdictions that enact it.

[Section 8. Severability

If a provision of this [act] or its application to a person or circumstance is held invalid,
the invalidity does not affect another provision or application that can be given effect without the
invalid provision.]

Legislative Note: Include this section only if the state lacks a general severability statute or a
decision by the highest court of the state stating a general rule of severability.

Section 9. Repeals; Conforming Amendments
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(a) [The Uniform Determination of Death Act] is repealed.
(b)...

Legislative Note: A state that has enacted the Uniform Determination of Death Act or
comparable statute should repeal it.

A state should examine its statutes to determine whether repeals or conforming revisions are
required by —.....

Section 10. Effective Date

This [act] takes effect . . .



